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ter was 40% butter and the balance grease, it was held that this state- 
ment was actionable per se because it charged the manufacturer with 
acts involving moral turpitude both as an individual and as a dealer. 
Dabold v. Chronicle Publishing Co., 107 Wis. 357, 83 N. W. 639. A 
statement that ice cream sold by a manufacturer caused the death of 
one child and made others ill was considered actionable per se. Larsen 
v. Brooklyn Daily Eagle, supra. 

A distinction seems to be made by the courts between statements 
alleging that the plaintiff sold rotten goods and statements alleging 
that some of his goods were rotten. Burnet v. Wells, 12 Mod. 480. The 
former, involving both the plaintiff and his goods, are actionable per 
se. Marino v. Di Marco, supra; Mowry v. Raabe, 89 Cat. 606, 87 Pac. 
157; Blumhardt v. Rohr, supra. The latter are actionable only when 
special damage is proved. Burnet v. fVells, supra. 

No cases directly in point appear to have arisen in Virginia. See 
Moore v. Rolin, 89 Va. 107, 15 S. E. 520. 

Party Walls — Injunction against Use by Adjoining Landowner 
WITHOUT Paving Share of Cost under Oral Contract. — In pursuance of 
an oral agreement between adjoining landowners, one of them built a 
wall, one-half of which was on his own land and one-half upon the land 
of the other owner. The builder was to be sole owner of the wall un- 
til the adjoining owner had paid one-half of the cost of construction. 
Upon this payment the non-builder would be entitled to make said 
wall a party wall to any building he should erect. The non-buildet 
conveyed his lot to a third person who in turn conveyed to the defend- 
ant. Without payment of the stipulated sum the defendant cut holes 
in the wall for the purpose of building against the wall. Suit was 
brought to enjoin the action of the defendant. Held, the injunction is 
granted. Hanson v. Beaulieu (Minn.), 176 N. W. 178. 

In such case the question is at once raised whether an oral agree- 
ment pertaining to a party wall is a contract that may be avoided be- 
cause within the scope of the Statute of Frauds. It is universally held 
that such an agreement, even though for an interest in land, is taken 
out of the Statute of Frauds by performance, and execution of the con- 
tract by one party renders the other party liable. Walker v. Shackel- 
ford, 49 Ark. 503, 5 S. W. 887; Rawson v. Bell, 46 Ga. 19. 

Under a contract such as that under consideration the builder is con- 
stituted the sole owner of the wall until the other party elects to pay 
his share of the cost of construction. Mickel v. York, 175 III. 62, 51 N. 
E. 848. An attempt to cut holes in the wall is a continuing trespass, 
and in such case injunction is the proper remedy. See Miller v. Mc- 
Clelland (Iowa), 173 N. W. 910; Masson's Appeal, 70 Pa. St. 86. 

What constitutes sufficient constructive notice to a grantee of the 
non-builder of the existence of the contract to pay one-half the cost 
of constructing the party wall is a point upon which the courts are not 
agreed. Some courts uphold the doctrine that knowledge by the pur- 
chaser of the existence of a party wall on the land he intends to pur- 
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chase is not notice to him that he must contribute to the cost of its 
construction it' he intends to make use of it. Hawkes v. Hoffman. 56 
Wash. 120, 105 Pac. 156. 24 L. R. A. (N. S.) 1038, and note. Others 
hold that a party wall standing upon a lot at the time of its purchase 
constitutes a sufficient sign of servitude to put the purchaser upon in- 
quiry. Ingals V. Plamnndon, 75 111. 118; Hotvell v. Goss, 128 Iowa 569, 
105 N. W. 61. 

As to whether a contract under seal to pay the cost of erection of 
a party wall is a covenant which runs with the land and binds the as- 
signs of the covenantor, see 1 Va. Law Rev. 648. 
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